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Abstract

This paper presents a mulƟ disciplinary analysis of the InsƟ tuƟ on of MediaƟ on within the Georgian 
criminal legal system. Specifi cally, it examines the role of the Diversion-MediaƟ on mechanism in juvenile 
jusƟ ce. The research substanƟ ates the priority of this form of restoraƟ ve jusƟ ce, which was introduced 
in Georgia in 2010, despite the fact that the Georgian legal tradiƟ on historically possessed analogous 
insƟ tuƟ ons of mediaƟ on (such as mediaƟ ng courts). A key aspect analyzed is the correlaƟ on between 
mediaƟ on and the consƟ tuƟ onal and internaƟ onal principle of the Best Interest of the Juvenile, which 
ensures the minor’s safety, well-being, resocializaƟ on, and the prevenƟ on of sƟ gmaƟ zaƟ on. 

Furthermore, the paper discusses the balancing funcƟ on of Diversion/MediaƟ on as an alternaƟ ve 
mechanism to criminal prosecuƟ on. This mechanism eff ecƟ vely achieves the objecƟ ves of sentencing—
namely, resocializaƟ on and rehabilitaƟ on—without resorƟ ng to repressive measures. An analysis of 
internaƟ onal pracƟ ce (USA, Norway) reveals the growing popularity and high effi  cacy of restoraƟ ve jusƟ ce 
in terms of crime prevenƟ on and the saƟ sfacƟ on of the parƟ es (off ender/vicƟ m). StaƟ sƟ cal data recorded 
in Georgia since 2010, parƟ cularly the low recidivism rate and the increasing trend of program enrollment 
in recent years (2022-2023) (including its extension to certain categories of adults), unequivocally confi rms 
the high eff ecƟ veness and prospecƟ ve value of the insƟ tuƟ on of mediaƟ on for the country’s legal system.
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IntroducƟ on

The insƟ tuƟ on of mediaƟ on represents a relaƟ vely new phenomenon in Georgian criminal law. Just 
a few decades ago, the classic method of iniƟ aƟ ng criminal prosecuƟ on was considered the dominant 
mechanism for administering jusƟ ce. At that Ɵ me, alternaƟ ve forms of restoraƟ ve jusƟ ce, such as 
involvement in the Diversion-MediaƟ on program, were not considered.

Over Ɵ me, the concept of “MediaƟ on in Criminal Law” has become more popular, resulƟ ng in
increased demand and posiƟ ve aƫ  tudes from the public, including juveniles themselves. The present 
paper is dedicated to examining the issue of mediaƟ on within a criminal law context. We will review the 
current trends and evaluate the best interest of the juvenile as the fundamental starƟ ng point for the use 
of mediaƟ on. 

Concurrently, the paper will address the issue of the mechanism’s proporƟ onality to the purposes of 
punishment, where we will discuss the balancing eff ect of this alternaƟ ve mechanism, parƟ cularly in cases 
involving a vicƟ m and established damage. 

To refi ne the insƟ tuƟ on of Diversion-MediaƟ on, it is essenƟ al to maximize the sharing of internaƟ onal 
best pracƟ ces and adopt models from countries where, despite the commission of a criminal act, the 
rehabilitaƟ on of the juvenile proceeds unimpeded and the other party is also protected from the negaƟ ve 
consequences of the crime.
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1. The Essence and History of MediaƟ on

The term «mediation» may have originated from the Greek word medos (mediator, neutral); its
Latin root verb “mederei” means to heal, and “Mediatio” means intermediation. Mediation involves a 
procedure or method used by a neutral intermediary (mediator) to assist the parties in resolving a dispute 
based on the principles of voluntariness, autonomy, and openness to outcomes. According to the Law of 
Georgia on Mediation, mediation is defined as: «A process, regardless of its name, through which two or 
more parties, with the assistance of a mediator, attempt to conclude the dispute by mutual agreement, 
irrespective of whether this process was initiated by the parties or through grounds and procedures 
stipulated by law». 

Based on the content of this article, it is important to note that prior to 2010, Georgian legislation did 
not recognize approaches towards juveniles in conflict with the law that were based on the child’s best 
interest and their individual needs, nor did it provide for the possibility of using alternative measures of 
criminal prosecution. As a rule, the institution of reconciliation between the offender and the victim in 
Georgia, specifically Diversion and Mediation, is used in relation to both adults and juveniles. Essentially, 
mediation is considered a non-judicial process for dispute resolution. When viewed through the prism of 
criminal law, the prosecution plays an active role, as it decides whether to divert the minor and involve 
them in the mediation program or initiate criminal prosecution. It would not be an overstatement to say 
that supporting and proactively using the mediation program in criminal law is directly linked to Georgia’s 
active pursuit of its European path and its goal of joining the European Union family.

1.1 The ImplementaƟ on of the MediaƟ on Program in Georgian Criminal Law

When discussing the insƟ tuƟ on of RestoraƟ ve JusƟ ce, it is noteworthy that the insƟ tuƟ on of mediators
existed in the social life of the Georgian naƟ on from its earliest stages of development. A Mediatory Court 
operated in Georgia, the purpose of which was to reconcile parƟ es to prevent blood feuds among those 
in confl ict.

To speak of more contemporary foundaƟ ons, prior to 2010, Georgian society essenƟ ally did not 
recognize a type of jusƟ ce focused on restoraƟ ve approaches. Consequently, alternaƟ ve mechanisms for 
criminal prosecuƟ on were implemented aŌ er 2010. Regarding the history of Diversion and MediaƟ on, 
a signifi cant legislaƟ ve regulaƟ on is the Order No. 120 of February 1, 2016, of the Minister of JusƟ ce 
of Georgia, which includes numerous pracƟ cal components in this fi eld. The Juvenile Diversion Program 
was launched in 2010, though the legislaƟ ve regulaƟ on at the Ɵ me was very scarce. In this regard, the 
Explanatory Note of the Juvenile JusƟ ce Code is interesƟ ng, as it explicitly indicated, when jusƟ fying the 
necessity of adopƟ ng the Code, that the “necessity of adopƟ ng the Juvenile JusƟ ce Code came onto the
agenda precisely because the legislaƟ on exisƟ ng before 2016 did not pay suffi  cient aƩ enƟ on to the best 
interests of the juvenile and did not prioriƟ ze alternaƟ ve measures to criminal prosecuƟ on”. Finally, it is 
signifi cant that since 2014, the House of MediaƟ on has been funcƟ oning under the auspices of the Training 
Center of JusƟ ce of Georgia, where all condiƟ ons have been created for conducƟ ng mediaƟ on sessions. 
Within the scope of this arƟ cle, we will also discuss the history of the implementaƟ on and development 
path of this insƟ tuƟ on in Georgia.

1.2 The Best Interest of the Juvenile in Criminal Law

ArƟ cle 3, SecƟ on 4 of the Juvenile JusƟ ce Code defi nes the concept of the best interest of the juvenile, 
staƟ ng that the best interests of the juvenile are their “security, well-being, health protecƟ on, educaƟ on, 
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development, resocializaƟ on-rehabilitaƟ on, and other interests, which are determined in accordance 
with internaƟ onal standards and the individual characterisƟ cs of the juvenile, as well as by taking their 
opinion into account.” Furthermore, the Code on the Rights of the Child establishes the principle of 
prioriƟ zing the child’s best interests, specifi cally: “In determining the child’s best interests, the right to 
personal development in a family environment, the child’s social and cultural characterisƟ cs, their ability 
to independently realize their own rights and freedoms, and the child’s views shall be taken into account”. 
When discussing the best interest of the child in criminal law, several circumstances must be considered. 
It is noteworthy that “the priority of the best interest does not imply leaving a juvenile in confl ict with the 
law without reprimand within certain limits of criminal proceedings. Therefore, on the one hand, jusƟ ce 
and public safety, and on the other hand, the best interest of the juvenile, are in acƟ ve connecƟ on with 
each other. Each interest, collecƟ vely, derives from the consƟ tuƟ onal principles of a legal and democraƟ c 
state”. In every criminal case, authorized state agencies must objecƟ vely determine the best interest of 
the juvenile. This determinaƟ on must not be of a formal nature. In this context, the best interest of the 
juvenile is directly linked to the Diversion-MediaƟ on program.

2. Prerequisites for Inclusion in the MediaƟ on Program

The Mediation Program represents a form of innovation in Georgian criminal law. When discussing 
the prerequisites for the implementation of this program, we must highlight three significant factors: the 
juvenile’s own willingness, the principle of the best interest of the juvenile, and, most importantly, the 
reasoned position of the decision-maker. The Convention on the Rights of the Child establishes the obligation 
for states to develop measures aimed at every child implicated in committing a crime that promote the 
juvenile’s dignity and sense of self-worth, strengthen their respect for human rights and the fundamental 
freedoms of others, take into account the child’s age, and consider the desirability of their reintegration 
into society and their performance of a useful role within the community. In the rules governing the use of 
the Diversion/Diversion and Mediation program for juveniles and the essential terms of the agreement to 
be signed between the parties, the Diversion Agreement is considered a civil law contract. The parties to 
this contract include the accused, their legal representative, the prosecutor, the social worker, or, where 
appropriate, a psychologist or other person. Diversion is an alternative mechanism to criminal prosecution 
that diverts the young person in conflict with the law from criminal liability, punishment, and conviction. 
However, it assigns them responsibility for the committed act in an alternative format, thereby aiding in 
the comprehension of the crime committed. It is noteworthy that Georgian criminal law considers this 
institution under different dimensions when the fate of an adult is involved alongside a juvenile, as in 
such cases, the principle of considering the category of the crime applies. Unlike the case of juveniles, the 
Criminal Procedure Code of Georgia makes a clear stipulation for adults: in order to divert an adult, they 
must have committed a grave or less grave crime. Therefore, due to its limited applicability, it cannot be 
extended to individuals who have committed particularly grave offenses. To provide greater clarity on this 
issue, it is pertinent to cite Order No. 120 of the Minister of Justice of Georgia of February 1, 2016, «On the 
Approval of the Rules for the Application of the Diversion/Diversion and Mediation Program for Juveniles 
and the Essential Terms of the Agreement to be Signed Between the Parties.» This Order outlines the 
preconditions for Mediation/Diversion as follows, based on the following principles:

 Maximum promoƟ on of the use of alternaƟ ve mechanisms;
 Voluntariness;
 ProporƟ onality;
 Confi denƟ ality;



   62

 Inadmissibility of stigmatization;
 Consideration of the true interest of the juvenile

2.1 Consent and Interest of the Juvenile

In the discussion above, the best interest of the juvenile has been highlighted mulƟ ple Ɵ mes as 
the fundamental starƟ ng point for the use of mediaƟ on. Beyond the existence of the best interest, a 
primary quesƟ on is the clear understanding of how such an elevated circumstance, like the child’s best 
interest, was prioriƟ zed. According to the Juvenile JusƟ ce Code, “The court is authorized, for the purpose 
of applying diversion, on its own iniƟ aƟ ve or based on a reasoned moƟ on by a party, to return the case 
to the prosecutor, who shall off er diversion to the juvenile defendant and, with their consent, shall make 
a decision regarding diversion. Before making this decision, the court shall also hear the posiƟ on of the 
other party”. Consequently, apart from the decisive role played by offi  cial bodies, Diversion/MediaƟ on 
cannot be realized unless the minor themselves consents to engagement and parƟ cipaƟ on in it. It is 
universally recognized that in juvenile jusƟ ce, the requirement of the legislator must in no case contradict 
the juvenile’s best interest.

2.2 The Issue of ProporƟ onality to the Aims of Punishment

The aims of punishment are outlined in the Criminal Code of Georgia, specifi cally: “The aim of 
punishment is to restore jusƟ ce, to prevent new crimes, and to resocialize the off ender”. According to 
ArƟ cle 9, SecƟ on 2 of the ConsƟ tuƟ on of Georgia, “Torture, inhuman or degrading treatment, or the 
use of inhuman or degrading punishment are inadmissible.” It is signifi cant to note that prior to the 
emergence of the Diversion/MediaƟ on program, the strictest measures of punishment were applied to 
numerous individuals, and there were no alternaƟ ve and balancing mechanisms to protect them from 
the most severe form of punishment, namely deprivaƟ on of liberty. Moreover, the Diversion Program 
was developed to decongest courts, correcƟ onal insƟ tuƟ ons, and temporary detenƟ on isolators, and 
to allow greater aƩ enƟ on to be focused on more dangerous off enses. We share the German approach, 
which suggests that “Punishment in relaƟ on to a juvenile must primarily serve their educaƟ on. In juvenile
jusƟ ce, punishment should be future-oriented”. Unlike for adults, Georgian criminal legislaƟ on defi nes 
the aims of punishment diff erently in the case of juveniles, namely: “ResocializaƟ on-rehabilitaƟ on of the 
juvenile and the prevenƟ on of new crimes”. While reconciliaƟ on between the off ender and the vicƟ m 
(mediaƟ on) does not consƟ tute a form of punishment, its signifi cance as an acƟ ve method of resolving a
confl ict situaƟ on is directly related to the measures to be taken between the vicƟ m and the perpetrator 
of the crime. An important role of the aims of punishment is to resolve the confl ict between the off ender 
and the vicƟ m and to protect public order and safety. The long-term resoluƟ on of the confl ict between 
the off ender and the vicƟ m is possible through mediaƟ on, aŌ er which the threat of recurrent crime or 
revicƟ mizaƟ on is signifi cantly reduced. G. Tumanishvili discusses the individual aims of punishment and 
the absolute and preventaƟ ve theories in correlaƟ on with mediaƟ on. He notes that if the absolute theory
is adopted, the expiaƟ on of a crime is also possible through mediaƟ on, since the restoraƟ on of jusƟ ce 
does not always necessitate a repressive policy. MediaƟ on is precisely the balancing mechanism that, on 
the one hand, does not exacerbate the juvenile’s criminal status and, on the other hand, does not cause
public dissaƟ sfacƟ on through the cessaƟ on/replacement of criminal prosecuƟ on. By eff ecƟ vely uƟ lizing 
educaƟ onal jusƟ ce and the targeted applicaƟ on of the mediaƟ on program, the aims of punishment are 
maximally aƩ ainable.
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3. International PracƟ ce and Established Standards

InternaƟ onal legal sources confi rm that the use of mediaƟ on in criminal disputes enjoys considerable 
support and is parƟ cularly popular in the United States of America. One textbook expresses the view that 
“Criminal mediaƟ on is the same process as any other type of mediaƟ on, and the same issues frequently 
arise, but it is always complicated because emoƟ ons are extremely high. It is not uncommon for the 
defendant to be mentally unstable, poorly educated, angry, or aggressive. SomeƟ mes the defendant 
combines all of these and more.”

The example of Portugal is signifi cant, where a specialized system has been established at the state 
level by relevant agencies to ensure the implementaƟ on of mediaƟ on in criminal disputes.

Specifi cally, “The MediaƟ on System is an insƟ tuƟ on promoted by the Ministry of JusƟ ce. It allows the 
defendant and the vicƟ m to use mediaƟ on to resolve crime-related disputes out of court, in accordance 
with Law N21/2007 of June 12, 2007.” The mediator contacts the accused and the vicƟ m to provide 
informaƟ on about the specifi cs of the mediaƟ on procedure, including its nature, aims, and rules, as well 
as the rights and duƟ es of the parƟ es and the mediator. If the mediator fails to obtain consent from both 
the defendant and the vicƟ m to conduct the mediaƟ on procedure, they inform the Public Prosecutor’s 
Offi  ce, and the court proceedings conƟ nue. In other instances, aŌ er the prosecutor returns the case to 
the mediator, mediaƟ on must be completed within a maximum period of three months; otherwise, the 
criminal proceedings will resume. The Norwegian model is interesƟ ng, as Norway is considered one of 
the developed countries where the insƟ tuƟ on of mediaƟ on is acƟ vely uƟ lized. Norway was one of the 
leading countries in Europe to introduce the insƟ tuƟ on of mediaƟ on in criminal law. IniƟ ally, it was a 
pilot project established in 1981 for juvenile off enders (persons under 18 who commiƩ ed a crime for 
the fi rst Ɵ me). Subsequently, starƟ ng in 1983, Confl ict ResoluƟ on Boards were established in individual 
municipaliƟ es to implement experimental mediaƟ on projects in their territories. Over Ɵ me, mediaƟ on 
was also implemented for adult off enders, and the restricƟ on related solely to fi rst-Ɵ me off enders was 
removed. Cases were transferred to the Confl ict ResoluƟ on Boards.

In Norway, a case can be transferred to criminal mediaƟ on in three instances:
1.  When the prosecutor believes that the off ender’s guilt will be proven and transfers the case to a 

mediator for the purpose of an alternaƟ ve sentence.
2.  When the Norwegian CorrecƟ onal Service, in agreement with the convict, determines the exact 

content of the community punishment within the boundaries set by the court.
3.  When it is directly sƟ pulated that parƟ cipaƟ on in mediaƟ on is a condiƟ on for the suspension of the 

sentence.

3.1 Mediation in Criminal Law: Approaches and Current PracƟ ce – The Example of the United States of 
America 

In the United States, all states have laws regulating mediation, and although mediation is not directly 
provided for in most states, the same laws apply to it nonetheless. The Victim-Offender Mediation (VOM) 
process continues to develop in the United States, enjoying increasingly greater popularity. It is noteworthy 
that national organizations, such as the American Bar Association, the National Council, juvenile and 
family courts, and other structures, clearly integrate the rules of mediation into their principles for the 
administration of justice. Currently, the existing model in the United States requires further development; 
specifically, there is a need to shift more significantly from traditional justice methods towards alternative 
mechanisms, and further expansion in this direction is necessary. The institution of mediation in criminal 
disputes in the United States originates from the 1970s and 1980s. It was during this period that the 
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implementation and integration of the Scandinavian model effectively began in the U.S. In the 70s, it 
covered offenses such as petty hooliganism and misdemeanors committed by juveniles. During the same 
period, the so-called Victim-Offender Mediation Program was established, first implemented in Minnesota. 
From the 80s, this project was implemented in several states, including Colorado, Pennsylvania, and 
others. In the 2000s, the development of mediation solidified and covered numerous areas, while in the 
2010–2020 period, mediaƟ on took on a modern form and acquired the potenƟ al for use across various 
crimes. Based on data from the NaƟ onal Survey of VicƟ m–Off ender MediaƟ on Programs operaƟ ng in the 
United States, there are 289 VicƟ m-Off ender ReconciliaƟ on programs acƟ ve. The same study indicates 
that approximately 65 percent of parƟ cipants were required to admit guilt. Average staƟ sƟ cs in the United 
States show that the average rate of willingness to parƟ cipate ranges from 60 to 70 percent. In the United 
States, approximately 50 percent of cases are resolved by seƩ lement if the parƟ es agree to mediaƟ on. 
The insƟ tuƟ on of mediaƟ on is parƟ cularly popular in cases involving juveniles. A study conducted in 
2016 in the United States found that, of the approximate number of cases involving juveniles, 5.3% were 
resolved through mediaƟ on, while 29% were resolved without mediaƟ on [4]. A survey conducted in the 
United States (by Umbreit & Coates) found that 79% of vicƟ ms expressed saƟ sfacƟ on with the results of 
mediaƟ on, as did 87% of off enders.

4. Statistics on the Use of MediaƟ on in Georgia

This chapter will focus on the rate of use of Diversion-MediaƟ on in relaƟ on to juveniles. Prior to 
2010, Georgian legislaƟ on did not recognize approaches towards juveniles in confl ict with the law that 
were based on the child’s best interests and individual needs, nor did it provide for the possibility of 
using alternaƟ ve measures of criminal prosecuƟ on. It is noteworthy that the Diversion and MediaƟ on
program iniƟ ally operated on a limited basis, covering only four ciƟ es in Georgia: Tbilisi, Rustavi, Kutaisi, 
and Batumi. However, since the Juvenile JusƟ ce Code sƟ pulates that the possibility of using diversion or 
restoraƟ ve jusƟ ce measures must be considered fi rst for a minor, the scope of the program expanded, and 
it has been applied throughout Georgia since 2014. According to data available in 2019, more than 3,000 
juveniles had been diverted since the program’s incepƟ on, of whom only 134 commiƩ ed a repeat off ense. 
This unequivocally aƩ ests to the program’s eff ecƟ veness in Georgian criminal law. In 2016, the scope of 
the Diversion-MediaƟ on program was broadened by the Juvenile JusƟ ce Code to include a wider circle of 
individuals; besides minors, it became possible to involve persons aged 18 to 21 in the program. A notable 
increase in enrollment in the Diversion-MediaƟ on program was observed in 2022-2023. Specifi cally, in 
2022, 585 juveniles and 590 adults were included in the program, and in 2023, the fi gures were 544 
juveniles and 456 adults. This indicator is clearly growing compared to previous years.

Conclusion

The present paper has examined the essence of mediaƟ on and the diversion insƟ tuƟ on, which is widely 
used in criminal law. Numerous disputes have been resolved through the involvement and uƟ lizaƟ on of 
the Diversion-MediaƟ on program. Georgia is considered a country that implements tradiƟ onal jusƟ ce, yet 
in parallel with the refi nement of the legal system, alternaƟ ve and educaƟ onal jusƟ ce mechanisms are also 
being widely introduced, which requires conƟ nuous support. The research and internaƟ onal surveys cited 
above clearly and unequivocally confi rm the fact that alternaƟ ve jusƟ ce mechanisms enjoy enormous 
popularity in several European and LaƟ n countries, making the task of crime prevenƟ on more prospecƟ ve. 
One of the fair and progressive steps taken in the recent past is the extension of the Diversion-MediaƟ on 
program to certain categories of adults, an eff ecƟ veness that is substanƟ ated by exisƟ ng staƟ sƟ cs. The 
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MediaƟ on-Diversion program excellently addresses one of the signifi cant challenges of modern jusƟ ce, 
specifi cally the issue of prioriƟ zing the best interests of the child, as the current staƟ sƟ cs and the growing 
rate of usage serve as confi rmaƟ on of this fact.
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