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Abstract
The arƟ cle highlights the legal nature of the monetary obligaƟ on, which ensures the performance of 

the debtor’s obligaƟ on solely in monetary form. In the execuƟ on of the monetary obligaƟ on, a disƟ ncƟ on 
is made between public-law obligaƟ ons (when the obligated party is an entrepreneurial enƟ ty – a resident 
or non-resident, and the monetary obligaƟ on is fulfi lled before the state) and private-law obligaƟ ons (when 
the obligated party is a parƟ cipant in civil turnover, and the obligaƟ on is only owed to another private party). 
The study examines the fundamental arƟ cles 403 and 625 of the Georgian Civil Code, which are key norms 
in civil law relaƟ ons, in connecƟ on with other provisions. The arƟ cle presents the idea that, prior to changes 
in civil legislaƟ on, there were no norms determining the interest in using another’s funds in the case of 
delayed monetary obligaƟ ons. Therefore, when a breach of monetary obligaƟ ons occurred under a contract, 
the aggrieved party (the creditor) oŌ en had to be compensated only by the imposiƟ on of a fi ne, which was 
determined by seƫ  ng the annual interest rate.

When determining the interest rate limits, it is important to consider that penalƟ es also serve a sancƟ oning 
funcƟ on, ensuring the debtor’s disciplined behavior. Therefore, maintaining a balance is crucial. The arƟ cle 
discusses the idea that, in recent years, in arbitraƟ on and court pracƟ ce, interest charged on monetary 
obligaƟ ons has oŌ en been treated as a penalty. This approach is most notably refl ected in some interpretaƟ ons 
of arbitraƟ on courts, according to which “compensaƟ on for the penalty for delayed payment can reach up to 
fi ve percent annually.” In certain cases, arbitraƟ on courts have treated the interest on the use of another’s 
funds as a loss in the form of lost profi ts. However, in this case, it is impossible to explain the legislator’s 
posiƟ on regarding the correlaƟ on between interest rates and losses. Interest is the cost of using funds, a certain 
equivalent of their value in economic circulaƟ on, which, by its legal nature, represents a specifi c measure of 
civil law. Legal responsibility, which cannot be aƩ ributed to either penalƟ es or damages. CollecƟ ng interest for 
the use of another’s funds does not prevent creditors from saƟ sfying their claims regarding legal acƟ ons or 
enforcement. Contractual penalƟ es imposed on the debtor, including conƟ nuously enforced fi nes; the court 
cannot reduce the amount of interest payable on the grounds of disproporƟ onal results.

In judicial decisions and enforcement documents, the amount on which interest is calculated, the amount 
of interest, and the date from which it must be calculated must be indicated. The specifi c amount on which 
interest will be calculated should be determined by the relevant bank on the actual enforcement date of the 
court decision. In other words, the amount collected according to the court’s decision should be deducted from 
the debtor’s account and transferred to the creditor.

Another note regarding the applicaƟ on of the rules of liability for non-fulfi llment of monetary obligaƟ ons 
in arbitraƟ on and court pracƟ ce. The excessively narrow and formal interpretaƟ on of these norms has been 
recognized as unacceptable, which has manifested in pracƟ ce. The concept of “foreign funds” not only includes 
money belonging to another person but also money intended for the counterparty, which is an obligaƟ on for 
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supplied (sold) goods, completed work, or services rendered, even though the funds are not formally “foreign” 
to the debtor, etc.
Keywords: CompensaƟ on for damage and penalty collecƟ on; interest on non-fulfi llment of monetary 
obligaƟ ons; Free Industrial Zone (FIZ); interest rate; use of capital; annual interest; eff ecƟ ve interest rate; fi ne.

CompensaƟ on for damages and the collecƟ on of fi nes do not exhaust the measures that a creditor may 
take against a debtor who has failed to fulfi ll or improperly fulfi lled an obligaƟ on. The Civil Code of Georgia 
assigns special importance to ArƟ cle 403 (“Payment of interest in case of delay in payment of a sum of money”) 
and ArƟ cle 625 (“Lender’s obligaƟ ons and interest for the loan”).1

The interest rate is the fi xed or indexed annual interest rate specifi ed in a credit or deposit agreement 
for a defi ned period. There are both fi xed and variable interest rates. The interest benefi t can be variable, 
which may be adjusted by the lender, making it diffi  cult for the borrower to predict in advance. The reasons for 
changes in the variable interest rate can be diverse. For example, in pracƟ ce, it may depend on the long-term 
nature of the bank credit, periodic changes in interest rates fi xed in credit aucƟ ons, and so on.2  Interest is a 
periodic compensaƟ on for the use of capital.3 Clearly, interest does not exist without a monetary obligaƟ on, 
which means that the interest obligaƟ on is accessory, it consƟ tutes an addiƟ onal obligaƟ on, and cannot exist 
without the primary obligaƟ on. Furthermore, it should be noted that the obligaƟ on to pay interest arises only if 
the parƟ es have agreed on it. Nevertheless, the parƟ es are required to determine the interest rate on the basis 
of fairness, ensuring that no party is given an unfair advantage. As for the interest rate in banking relaƟ onships, 
when a loan agreement is in place, the variability of the interest rate should align with the discount rate set by 
the NaƟ onal Bank of Georgia or the interest rate fi xed in the interbank credit aucƟ on.

A monetary obligaƟ on is an obligaƟ on in which the debtor ensures the fulfi llment of their obligaƟ on solely 
in monetary form. In Georgia, the currency for monetary obligaƟ ons is only the lari, except in the case of the 
Law of Georgia on Free Industrial Zones, where the fulfi llment of monetary obligaƟ ons is regulated by the 
Tax Code and the Customs Code of Georgia. This means that within Free Industrial Zones, the fulfi llment of 
monetary obligaƟ ons can be done in any currency.

When fulfi lling a monetary obligaƟ on, it is important to disƟ nguish between public law obligaƟ ons (when 
the obligor is a business enƟ ty—either a resident or a non-resident individual—and fulfi lls the monetary 
obligaƟ on to the state) and private law obligaƟ ons (when the obligor is a parƟ cipant in civil turnover and the 
obligaƟ on is owed solely to another private party).

According to the instrucƟ on of the President of the NaƟ onal Bank of Georgia dated April 7, 2011 (No. 2 4/04) 
on “Approval of the InstrucƟ on on Opening Accounts in Banks and ConducƟ ng Foreign Currency OperaƟ ons,” 
ArƟ cle 11 lists the types of foreign currency operaƟ ons permissible in Georgia, including: personal transfers 
between individuals for personal purposes not related to the fulfi llment of monetary obligaƟ ons; operaƟ ons 
related to imports, when the recipient is a non-resident; foreign currency infl ows from abroad; and payments 
made by enterprises registered in Free Industrial Zones, etc.

If the foreign currency transfer operaƟ on exceeds 3,000 GEL or its equivalent in another currency, the bank 
is required to demand addiƟ onal documentaƟ on from the paying business enƟ ty to verify the basis for the 
transfer. This restricƟ on is due to the objecƟ ves of the Law of Georgia on “PrevenƟ on of Money Laundering and 
Terrorist Financing.”

The fulfi llment of monetary obligaƟ ons is regulated by ArƟ cles 383-389 and 403 of the Civil Code of Georgia, 
as well as ArƟ cle 625 and other provisions related to loan agreements. These provisions also address issues such 
as the interest in monetary obligaƟ ons and the responsibility for failure to fulfi ll such obligaƟ ons. For example, 
according to ArƟ cle 403 of the Civil Code, “A debtor who exceeds the due date for payment of a monetary sum 
1 The fi nal amendment to the aforemenƟ oned provision was made on June 10, 2023.
2 Gabisonia, Z. (2017). Banking Law. Tbilisi, p. 174.
3 Dzlierishvili , Z, Robakidze, I., Svanadze, G., Tsertsvadze, L., Janashia, L. (2014). Contract Law. Tbilisi, 2014, p. 254. 
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is obligated to pay the interest determined by the parƟ es for the overdue period, unless the creditor is enƟ tled 
to demand a higher amount based on other grounds. Payment of interest on the overdue sum is allowed only if 
expressly provided in the contract.” Here, the legislator refers to late payment interest (penalty).

ArƟ cle 403 of the Civil Code of Georgia is one of the key provisions in civil legal relaƟ onships. The relevance 
of this provision is determined by its content. The purpose of the provision is related to the legal consequences 
of breaching a monetary obligaƟ on. The vast majority of court cases primarily concern disputes arising from 
monetary obligaƟ ons. It should also be noted that the specifi ed arƟ cle regulates not only loan and credit 
relaƟ onships but also any monetary obligaƟ ons arising from various legal relaƟ ons, such as sales, barter, and 
service agreements, among others. ArƟ cle 403(II) allows for the accrual of interest on interest (anatocism). With 
this provision, the legislator extends the scope of contractual freedom, which, under the previous version of the 
law, was narrower (before 2007).

The Supreme Court made an important interpretaƟ on regarding ArƟ cle 403, specifi cally noƟ ng the factual 
circumstances of a case in which a loan and mortgage agreement was signed between P.S. D. and G.K. on July 
30, 2009. According to the agreement, the loan amount was set at 50,000 USD for a term of three months, with 
a 5% monthly interest rate. The borrower failed to fulfi ll the obligaƟ on within the agreed term, prompƟ ng the 
plainƟ ff  to request the payment of the principal amount of the loan, interest from the fi ling of the claim, and 
a penalty for each overdue day unƟ l the enforcement of the decision, at a rate of 0.3% of the amount owed to 
G.K.

The defendant parƟ ally acknowledged the claim and stated that 27,875 USD had already been paid, which 
should be deducted from the principal amount of the loan. The appellate court did not accept the defendant’s 
posiƟ on and noted that the amounts paid monthly by the defendant corresponded to the 5% rate sƟ pulated 
in the agreement. Therefore, the court believed that G.K. had been paying interest unƟ l September 30, 2010.

The cassaƟ on court did not accept this evidence and clarifi ed that the obligaƟ on to pay interest, as 
sƟ pulated by the parƟ es in the loan agreement, can only exist during the term of the contract. The court 
referred to ArƟ cles 625 and 403 of the Civil Code and explained that the interest provided for in ArƟ cle 625, 
which is essenƟ ally compensaƟ on for the benefi t derived from the loan, diff ers from the interest in ArƟ cle 
403, which is compensaƟ on for the damage suff ered by the creditor due to the breach of the monetary 
obligaƟ on. AddiƟ onally, the cassaƟ on court pointed out that for the plainƟ ff  to succeed under ArƟ cle 403, the 
following condiƟ ons must be met:1. The debtor must have a monetary obligaƟ on to fulfi ll; 2. The due date for 
the fulfi llment of the monetary obligaƟ on must have been violated; 3. There must be an agreement between 
the parƟ es regarding the interest for the delay in payment. The court concluded that in this case, although 
the defendant had breached the obligaƟ on, there was no agreement between the parƟ es to pay interest for 
the breach of the obligaƟ on. Since, under ArƟ cle 403 of the Civil Code, the payment of interest requires an 
addiƟ onal agreement, the plainƟ ff ’s request to impose a 5% interest on the principal amount from October 
2010 unƟ l the loan was fully paid was without legal basis.

When it comes to non-performance of an obligaƟ on and the associated responsibiliƟ es on the part of the 
debtor, which involves the interest on a monetary obligaƟ on as a form of liability, the issue is not only about 
the relevance of the corresponding norms in Ɵ mes of payment crises. On the one hand, the delivered goods, 
completed works, or rendered services are not always paid for, while on the other hand, dishonest sellers, 
contractors, and other parƟ es who have received advance payments from buyers and customers for their own 
benefi t, fail to fulfi ll contractual obligaƟ ons.

AŌ er all, the development and implementaƟ on of legal remedies to combat such phenomena is the task 
of the current legislaƟ on, but not the Civil Code, which is designed for stable, long-term use. The inclusion of 
ArƟ cle 403 in the Civil Code aimed at protecƟ ng the rights and legiƟ mate interests of parƟ cipants in property 
turnover who fulfi ll their obligaƟ ons in good faith, against the illegal and oŌ en fraudulent acƟ ons of contractors, 
and compensaƟ ng for the damage caused.

Under the current legal framework, the Civil Code no longer guarantees compensaƟ on for “minimal 
damage” but instead makes it dependent on the agreement between the parƟ es. In the absence of such an 
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agreement, the creditor is leŌ  with no opƟ on but to claim the “interest on the deposit” as an unjusƟ fi ed income 
(ArƟ cle 411)1. According to established case law and the “deposit fi cƟ on,” money is considered a circulaƟ ng 
asset, and any unreasonable delay automaƟ cally generates the right to claim the hypotheƟ cal income that 
would have been generated from the deposit, treated as unjusƟ fi ed income (ArƟ cle 411).

Moreover, this concept does not require proof; however, proving the amount of deposit interest is 
necessary. If we conduct a brief comparaƟ ve analysis with tax legislaƟ on, we will see that a debtor is required 
to pay any amount due to the state from their assets, with the possibility of asset seizure and the transfer of the 
proceeds to the state budget. However, as indicated below, this should not apply to vulnerable individuals as 
specifi ed in ArƟ cle 45 of the “Law on Enforcement Proceedings.”

The fi rst part of ArƟ cle 403 of the Civil Code of Georgia, as it existed before June 29, 2007, mirrored the 
content of ArƟ cle 288 of the German Civil Code, with the disƟ ncƟ on that the German Civil Code itself defi ned 
the rules for calculaƟ ng interest. Specifi cally, according to the fi rst part of ArƟ cle 288 of the German Civil Code, 
when the deadline for fulfi lling a monetary obligaƟ on was exceeded, interest was added to the obligaƟ on, and 
the interest rate for the overdue period was calculated as the base rate plus an addiƟ onal 5% annually. The 
base rate was defi ned in ArƟ cle 247 of the same code, which established the base interest rate at 3.62%. As a 
result, the interest rate set by ArƟ cle 288 of the German Civil Code was 8.62% annually, fl uctuaƟ ng according 
to changes in the base rate2.

It should be noted that prior to the amendment of the Civil Code, there were no provisions in the law 
establishing the interest in the use of another’s funds in the case of a delay in monetary obligaƟ ons. As a result, 
when a monetary obligaƟ on was violated under a contract, the aff ected party (the creditor) oŌ en had to be 
compensated only by the debtor through a penalty in the form of annual interest.

Moreover, if relaƟ onships involving the use of another person’s funds arose in the absence of an agreement, 
these were classifi ed as obligaƟ ons arising from unjust enrichment, and interest was charged on the amount in 
quesƟ on for the use of another’s funds. The interest rate in such cases was generally set based on the average 
banking interest rate available to the creditor at the Ɵ me.

Thus, in such situaƟ ons (for example, when goods are delivered to the buyer, but payment is delayed), the 
creditor’s posiƟ on, who acted without entering into a formal agreement with the debtor, proved to be more 
favorable than that of a creditor who had formalized their relaƟ onship with the debtor through an agreement.

ArƟ cle 625 of the Civil Code has undergone several amendments. Specifi cally, in its original version, the 
law did not explicitly require exact compliance with the statutory interest rate. The “agreed-upon interest” 
could be slightly higher than the limit set by the NaƟ onal Bank or the interbank credit aucƟ on, provided that 
it remained within the bounds of reasonableness.3 The violaƟ on of this rule made any agreement regarding 
interest considered invalid. The regulaƟ on regarding the determinaƟ on of interest in monetary obligaƟ ons 
has undergone signifi cant changes. Specifi cally, ArƟ cle 384, which previously established the procedure for 
determining the maximum annual interest rate through a special regulatory act in the case of interest-bearing 
obligaƟ ons, was abolished. With the removal of this norm, the statutory interest insƟ tuƟ on was also abolished4.

The Order No. 194/04 of the President of the NaƟ onal Bank of Georgia, dated August 27, 2018, Ɵ tled “On 
the ExplanaƟ on of the Eff ecƟ ve Interest Rate for the Purposes of ArƟ cle 625 of the Civil Code of Georgia, the 
CalculaƟ on of the Loan’s Current Remaining Principal Balance, Commission Fees, Financial Costs, PenalƟ es, and/
or Any Form of Financial SancƟ ons”5, According to ArƟ cle 1, for the purposes of the 5th paragraph of ArƟ cle 625 
of the Civil Code of Georgia (hereinaŌ er – the Civil Code), in cases where fi nancial sector representaƟ ves and 

1 Meskhishvili, K. (n.d.). Payment of interest in case of delay in payment of a monetary sum (Theory and case law), p. 32. Retrieved 
from hƩ p://www.library.cuortge/upload/prorents_gadaxda.pdf.
2 Meskhishvili, K. (n.d.). Dashes [unsure], p. 103. Also see: Kropholer, J. (2014). German Civil Code, Study Commentary, Tbilisi, p. 
288, paragraph 179.hƩ p://www.library.court.ge/upload/giz2014-ge-BGB-Komm-TranslaƟ on.pdf. 
3 Tchetchelashvili, Z. (2010). Contract Law, Tbilisi, p. 283.
4 Dzhgvilishvili, Z. (2010). Legal Nature of Property Transfer Contracts, Tbilisi, p. 363.
5 hƩ ps://matsne.gov.ge/ka/document/view/4312325?publicaƟ on=0
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loan issuing enƟ Ɵ es issue loans: a) The calculaƟ on of the amount of 1.5 Ɵ mes the amount prescribed/charged 
to the borrower, as established by the 3rd sentence of the 5th paragraph of ArƟ cle 625 of the Civil Code, will 
begin from the day the borrower’s loan becomes overdue and will not take into account any commissions or 
fi nancial costs (including those included in the calculaƟ on of the eff ecƟ ve interest rate) accumulated up to that 
date, due to any violaƟ on of the loan agreement terms by the borrower.1 Due to any breach of the terms of the 
loan agreement, the borrower shall be subject to penalƟ es and/or any form of fi nancial sancƟ on as sƟ pulated in 
the agreement; b) When calculaƟ ng the amount set by the 1.5 Ɵ mes factor as specifi ed in the third sentence of 
ArƟ cle 625, paragraph 5 of the Civil Code, the current remaining principal amount of the loan is defi ned as the 
remaining principal balance of the loan on the day the overdue period begins, and any changes to the remaining 
principal balance of the loan are not taken into account unƟ l the full eliminaƟ on of the overdue period; c) If the 
full eliminaƟ on of the overdue period is achieved through loan restructuring, refi nancing (if refi nancing occurs 
with the original lender), or deferment, in accordance with the fi Ō h sentence of ArƟ cle 625, paragraph 5 of the 
Civil Code, the increase in the remaining principal balance of the loan (the diff erence between the remaining 
principal balance of the loan aŌ er the full eliminaƟ on of the overdue period and the remaining principal balance 
of the loan on the day the overdue period began) shall not be considered in the remaining principal balance of 
the loan. Naturally, the quesƟ on arises: what led to the fundamental changes in ArƟ cle 625 of the Civil Code? 
First and foremost, it is important to highlight the fact that in the context of the global market economy, when 
a signifi cant porƟ on of the populaƟ on lacks suffi  cient fi nancial resources to meet their economic needs, they 
are oŌ en driven to resort to banking products (loans). However, in the age of fi nancial technologies, the use 
of banking loans is associated with certain risks, since it is accompanied by the creditor’s interest, which is not 
insignifi cant and represents a considerable fi nancial burden for the borrower. This can lead to situaƟ ons where 
the borrower may eventually become unable to repay the loan (this is compounded by the low fi nancial literacy 
of the populaƟ on, which oŌ en leads borrowers into a dead end), resulƟ ng in debt accumulaƟ on. The super-
creditor (the lender) lawfully demands repayment — both the debt and the interest. As a result, the number 
of borrowers with overdue payments increases. This trend presents a signifi cant problem for the country’s 
economy and is undesirable for the long-term development of the fi nancial sector. AddiƟ onally, the issuing of 
online loans to individuals, which, unfortunately, is not properly controlled in Georgia, adds to the problem.

In 2016, a change was made to the Georgian Civil Code, seƫ  ng a 100% limit on the eff ecƟ ve interest rate 
on loans, which signifi cantly reduced the aggressive markeƟ ng of so-called online loans and, in general, the 
growth of this segment. However, it was soon replaced by analogous banking products. Commercial banks, due 
to their scale, have much higher effi  ciency, possess more detailed informaƟ on about their numerous clients, 
and have stronger sales channels, allowing them to generate a desirable profi t even when issuing high-risk 
1 Eff ecƟ ve Interest Rate of a Loan – The annual interest rate of a loan, the calculaƟ on of which includes all necessary fi nancial 
costs, taking into account the period during which the borrower incurs these costs.
In order to calculate the eff ecƟ ve interest rate of the loan, the present value of the payments made by the borrower must equal 
the present value of the amounts received and expected by the borrower from the lender. It is expressed as an annual percentage 
and is calculated by taking into account the fi nancial costs incurred by the borrower on the loan. The formula for calculaƟ ng the 
eff ecƟ ve interest rate of the loan is as follows:
ExplanaƟ on of the terms used in the fi rst paragraph of this arƟ cle: a) k – the serial number of the disbursement (received from 
the lender); b) k’ – the serial number of the payment (paid to the lender); c) Ak – the amount of the loan disbursed in the k-th 
installment;d) A’k’ – the amount paid in the k’-th installment (fi nancial costs);
e) Σ – the summaƟ on symbol; f) m – the total number of disbursements; g) m’ – the total number of payments;
h) tk – the Ɵ me interval expressed in years or fracƟ ons of a year between the fi rst disbursement and the subsequent disbursements 
from the fi rst to the m-th payment; i) tk’ – the Ɵ me interval expressed in years or fracƟ ons of a year between the fi rst disbursement 
and the payments from the fi rst to the m’-th payment;
j) i – the eff ecƟ ve interest rate of the loan.
See the President of the NaƟ onal Bank of Georgia’s Order No. 15-04, dated February 17, 2022, “On the ExplanaƟ on of the Eff ecƟ ve 
Interest Rate for the Purposes of ArƟ cle 625 of the Civil Code of Georgia, CalculaƟ on of the Current Remaining Principal Balance 
of a Loan, Commission Fees, Financial Costs, PenalƟ es, and/or Any Form of Financial SancƟ ons”, and amendments made in the 
President of the NaƟ onal Bank of Georgia’s Order No. 194/04, dated August 27, 2018. hƩ ps://matsne.gov.ge/ka/document/
view/5384792?publicaƟ on=0. 
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loans — even in cases where 95% of the credit is issued1. In many cases, borrowers lose the property pledged as 
collateral for the loan, which may be their only source of livelihood. As a result of the above-menƟ oned, the goal 
of protecƟ ng consumers from over-indebtedness, for which the 100% limit on the eff ecƟ ve interest rate was 
introduced, is at risk. Therefore, it is advisable to reduce the limit on the eff ecƟ ve interest rate in order to beƩ er 
address current challenges and promote the establishment of responsible lending pracƟ ces. Furthermore, 
a trend has been observed in the market where, under limited interest rates, creditors aƩ empt to balance 
their desired income with high penalƟ es. The exisƟ ng limits in this regard also require review to ensure that 
borrowers facing fi nancial diffi  culƟ es are not burdened with excessive penalƟ es. Although changes introduced 
in January 2017 set a maximum daily limit on the fi nancial charges imposed on loans—150% annually (about 
0.41% per day)—it does not limit the duraƟ on over which such charges can be imposed. It is logical that if a 
consumer cannot service a loan over an extended period, addiƟ onal fi nancial charges should not be imposed 
indefi nitely. When determining interest rate limits, it should also be considered that penalƟ es and surcharges 
have a sancƟ oning funcƟ on, ensuring disciplined behavior from the borrower. Therefore, maintaining balance 
is important. It should be noted that, with the changes implemented in the Georgian Civil Code in January 
2017, alongside the limitaƟ ons on loan interest rates and penalƟ es, the issuance of foreign currency loans up 
to 100,000 GEL to individuals, including individual entrepreneurs, was prohibited. To ensure a unifi ed approach 
and protecƟ on of parƟ cularly vulnerable segments of the populaƟ on from currency risks, it is advisable for 
this same restricƟ on to apply to leasing and installment sale agreements, and the law should sƟ pulate that, in 
the case of an installment sale, the seller’s receipt of the purchase price, and in the case of leasing, the lessor’s 
receipt of the compensaƟ on, from physical persons (including individual entrepreneurs), should not be linked 
or indexed to foreign currency.

In addiƟ on to the above, it is worth noƟ ng that the security measures under Georgian Civil Code law—
pledge and mortgage—do not defi ne a legal protecƟ on mechanism for the debtor in cases of abuse by the 
creditor. In the current reality, pledge and mortgage have become not tools for securing claims, but rather 
the primary interest of creditors (so-called “usurers” and pawnshops). In many cases, the creditor is directly 
interested in the debtor’s breach of contract, as it grants them the possibility to acquire real estate encumbered 
with a mortgage and movable property or intangible assets encumbered with a pledge. Given all of the above, 
in order to address the problem of over-indebtedness among the populaƟ on, the issue of regulaƟ ng credit 
relaƟ onships in consideraƟ on of consumer rights protecƟ on interests has become urgent. AddiƟ onally, it is 
necessary to refi ne the regulaƟ ons regarding the security measures for loans/credits issued to individuals under 
property law2.

The judiciary is aƩ empƟ ng to correct this imbalance, as refl ected in certain interpretaƟ ons and 
recommendaƟ ons from arbitraƟ on courts. For example, the principle of proporƟ onality has been violated. In 
pracƟ ce, there are frequent cases where the penalty or interest rate imposed by the arbitrator is so high that 
it is immediately apparent, even to the untrained eye, that the principle of proporƟ onality has been breached. 
For instance, in the decision of the Austrian Supreme Court on January 26, 2005, the issue was examined as to 
whether the imposed penalty contradicted Austria’s public order. In this case, the tribunal imposed an agreed 
penalty of 0.2% of the total amount (DM 41,125.47) for each day of delay. In assessing the issue of recogniƟ on 
and enforcement of the arbitral award, the court determined that, based on the agreed interest, the annual 
penalty was 73%, while the eff ecƟ ve penalty was 107.35%. The court considered that seƫ  ng such a penalty 
amount in the contract consƟ tuted an abuse of the principle of private autonomy. AddiƟ onally, in the court’s 
view, the arbitral award not only violated Austrian Civil Code ArƟ cle 879(1), which invalidates immoral contracts, 
but also, due to the magnitude of the penalty (which exceeded the principal amount), it contradicted Austria’s 
public order.
1 The explanatory note for the draŌ  law of Georgia on “Amendments to the Civil Code of Georgia”, hƩ ps://info.parliament.ge/
fi le/1/BillReviewContent/186591. 
2 The explanatory note for the draŌ  law of Georgia on “Amendments to the Civil Code of Georgia”, hƩ ps://info.parliament.ge/
fi le/1/BillReviewContent/186591. 
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It is important to accurately defi ne the legal nature of interest charged in the case of non-fulfi llment of 
a monetary obligaƟ on. In recent years, arbitraƟ on and court pracƟ ce have oŌ en treated interest charged on 
monetary obligaƟ ons as a penalty. This approach is most strikingly refl ected in some interpretaƟ ons of arbitraƟ on 
courts, which state that “penalty compensaƟ on for delayed payment can be up to fi ve percent annually.” In 
some cases, the interest in the use of another’s money has been viewed as a loss in the form of lost profi t. 
However, in this case, it is impossible to explain the legislator’s posiƟ on regarding the raƟ o between interest 
and damages. Interest is the price for the use of funds, their value as an equivalent in economic circulaƟ on, 
which, by its legal nature, is a specifi c measure under civil law. Legal liability, however, cannot be aƩ ributed 
either to penalƟ es or damages. Charging interest for the use of another’s funds does not prevent creditors from 
fulfi lling their claims in accordance with the law or through enforcement. Contractual penalƟ es imposed on the 
debtor, including those in the form of a conƟ nuously applied fi ne, cannot be reduced by the court based on 
disproporƟ onate moƟ ves.

First and foremost, the debtor’s obligaƟ on to pay interest for the use of another person’s funds is now 
established for all cases of unlawful retenƟ on, evasion of repayment, as well as unjusƟ fi ed receipt or saving at 
the expense of another, including with regard to monetary funds. These obligaƟ ons arise from the contract.
Secondly, the amount of interest for the use of another person’s funds is determined by the discounted bank 
interest rate that applies in the creditor’s place of residence (for individuals) or locaƟ on (for legal enƟ Ɵ es). 
Currently, arbitraƟ on courts use the unifi ed refi nancing rate of the Central Bank of the Russian FederaƟ on.
Thirdly, with respect to damages, the interest on the use of another person’s money is compensated. If there 
is a basis, the debtor’s liability for compensaƟ ng damages to the creditor is only for the part that exceeds the 
interest on the use of another person’s funds. Fourthly, the period during which interest is charged for the use of 
another’s funds ends on the date the debtor pays the debt to the creditor, unless a shorter period is established 
by law, another legal act, or the agreement.

According to the court’s decision, the interest for the use of another person’s funds should also be charged 
from the day the relevant decision is made by the court unƟ l the actual day of enforcement. This approach 
signifi cantly changes the pracƟ ce of arbitraƟ on courts, which previously, when collecƟ ng interest or conƟ nuing 
penalƟ es, would typically capitalize the payable amount1.

In court decisions and enforcement documents, it is necessary to specify the amount on which interest is 
calculated, the interest rate, and the date from which the interest must be calculated. The specifi c amount on 
which the interest will be calculated must be determined by the corresponding bank on the actual enforcement 
date of the court decision, i.e., the amount collected according to the court’s decision should be deducted from 
the debtor’s account and transferred to the creditor.

Another important note regarding the applicaƟ on of liability rules for the non-fulfi llment of monetary 
obligaƟ ons in arbitraƟ on and court pracƟ ce: The excessively narrow and formal interpretaƟ on of these norms 
has been deemed unacceptable, as it is refl ected in pracƟ ce. The concept of “foreign funds” includes not only 
money belonging to another person but also funds intended for the counterparty, which represent obligaƟ ons 
for delivered (sold) goods, performed work, or services rendered, regardless of whether the money is formally 
considered “foreign” to the debtor.

AddiƟ onally, regarding monetary obligaƟ ons and foreign currency monetary interest (Civil Code ArƟ cle 
389), in accordance with currency regulaƟ on and foreign currency control legislaƟ on, when a monetary 
obligaƟ on is denominated in foreign currency: “If, before the due date of payment, the currency unit increased 
or decreased (the exchange rate) or the currency was changed, the debtor is obligated to pay according to the 
exchange rate that corresponds to the Ɵ me of the obligaƟ on’s creaƟ on. In the case of a currency change, the 
exchange relaƟ ons should be based on the exchange rate that existed on the day the currency change occurred 
between these monetary units.”

Furthermore, according to the fair view of some authors, certain arbitraƟ on and court pracƟ ce documents 
1 Vityriansky Vasily Vladimirovich, “Interest on Monetary ObligaƟ ons as a Form of Liability,” Economy and Law, 1997, No. 8, pp. 
54-74. hƩ p://www.civilista.ru/arƟ cles.php?id=91. 
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fail to address the main quesƟ on that essenƟ ally predefi nes all other issues that arise when applying the rules 
for creditors’ interests. This pertains to the legal nature of the annual interest.

Some authors, who do not recognize the annual interest as a penalty or damage, nevertheless consider 
that the interest for the use of another person’s funds should fall under civil liability and represents a category of 
atypical (special) measures of property responsibility. In this regard, Puginsky argues that, along with penalƟ es 
and damages, “there is a whole range of property impact measures which, due to their inherent characterisƟ cs, 
can be singled out as an independent group of atypical liability measures. Specifi cally, the obligaƟ on of the party 
that has unjusƟ fi ably used someone else’s money (or someƟ mes property) to pay interest to the other party for 
the enƟ re period of use... The annual interest cannot be aƩ ributed to a penalty. Their goal is to compensate the 
creditor for the damage, although they have an obvious secondary aim — to punish the wrongdoer. The total 
limitaƟ on period applies to the collecƟ on of annual interest, rather than a reduced period, as is the case with 
penalƟ es and fi nes”1.

In pracƟ ce, when an entrepreneur takes a loan from a bank and invests it in a business that does not turn 
out to be profi table, the situaƟ on becomes quite interesƟ ng. The borrowed funds must, of course, be repaid to 
the lender, which is oŌ en a banking insƟ tuƟ on. This repayment is usually subject to an annual interest rate. The 
creditor’s costs in this case represent a loss caused by the debtor’s failure to fulfi ll their fi nancial obligaƟ ons. The 
debtor is obligated to compensate for these losses by paying interest on the outstanding debt.

Moreover, the creditor is not required to prove the amount of income the debtor earned from the illegal 
use of their funds. The creditor’s right to compensaƟ on for the loss in the form of interest on the unpaid amount 
is also not dependent on how the debtor used the funds, i.e., whether or not the debtor generated income 
from it.

The mere existence of an obligaƟ on to pay a certain amount does not automaƟ cally imply the obligaƟ on 
to pay interest; this requires a separate legal basis. The source of the obligaƟ on to pay interest—i.e., the 
necessary foundaƟ on—could be a contract or law. Russian civilists did not doubt that the fl ow of interest could 
be determined by law not only in cases arising from statutory obligaƟ ons or unlawful acts but also as a result 
of non-performance (or delay) of contractual obligaƟ ons. The goal of the commented norms was to establish 
the debtor’s obligaƟ on to pay interest in addiƟ on to the principal debt, whenever it seems fair or appropriate.

It is also undoubted that “the parƟ es are granted full freedom to determine the amount of monetary 
growth through mutual agreement. The funds (interest rate) must be provided to all contracƟ ng parƟ es in 
general, regardless of which contract includes the interest agreement. It was equally clear that the rule of legal 
interest applies to all contractual and non-contractual obligaƟ ons.”

From the above, it follows that the payment of interest for the use of borrowed or other fi nancial obligaƟ ons 
is regarded as an addiƟ onal obligaƟ on based on law or agreement, the necessity of which is driven by the 
characterisƟ cs of money as the subject of obligaƟ ons, which increases the circulaƟ on of assets. It is interesƟ ng 
to note that the legislated interest rate should have been jusƟ fi ed by the condiƟ ons of the Georgian money 
market, in which case, the legalized interest is, of course, presented as payment for the use of funds.

Before fi xing a posiƟ on on the annual interest rate for the use of other people’s funds, I would like to 
emphasize that when examining the nature of interest, it is essenƟ al, fi rst and foremost, to focus not on a 
hypotheƟ cal interest but on the annual percentages that have the form derived from the norms of the current 
civil law. It is also impossible to abstract from the generally accepted approaches of legislaƟ ve technique based on 
the reasonableness of the legislator’s acƟ ons. For this reason, for example, it is not reasonable to apriorisƟ cally 
adopt the posiƟ on of authors who aƩ ribute interest to a type of damage2. The determinaƟ on of the nature of 

1 Puginsky B.I. Civil Law Means in Economic AcƟ vity, p. 140. See also: Vitryansky V.V. Problems of ArbitraƟ on and Judicial ProtecƟ on 
of Civil Rights of ParƟ cipants in Property Turnover. DissertaƟ on. - Moscow, 1996, pp. 29-30. hƩ ps://urait.ru/book/izbrannye-
trudy-537312. 
2 Should we not disƟ nguish the type of loss defi ned by law, whether it is signifi cant or insignifi cant, but rather the loss suff ered 
by the creditor (for example, not receiving the profi t they were supposed to receive, e.g., the amount that should have been 
“invested” by the debtor)?
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interest (also in relaƟ on to penalƟ es) and the establishment of rules for compensaƟ ng damages not accounted 
for by interest is a signifi cant issue. The legislator, through raƟ onal acƟ ons, could not have derived from the 
fact that interest is a form of damage. This also applies to many other provisions of the Civil Code, where the 
concepts of loss, interest, and penalty are used as separate, independent categories (see ArƟ cles 403, 404, 625, 
and others).

Regarding another viewpoint on the nature of the annual interest rate, where interest is recognized as 
payment for the use of funds or as an atypical (special) measure of liability for breach of an obligaƟ on, I believe 
all of these views to some extent are refl ected in the Civil Code of Georgia. It is evident that in various provisions 
of the Civil Code, where annual interest payments are menƟ oned, they imply various measures of infl uence on 
the debtor.

The analysis of the nature of annual interest cannot be conducted separately; it must include the rules 
for paying interest. Moreover, the interest charged for non-performance of a monetary obligaƟ on cannot be 
recognized as a penalty, both for legal and formal reasons, as well as essenƟ ally. In the diff erenƟ ated regulaƟ on 
of these legal categories, there are formal and legal circumstances that do not allow the qualifi caƟ on of the 
annual interest as a penalty.

If we are discussing the essence of the problem, then despite the external similariƟ es (especially in terms 
of calculaƟ on) with fi nes (parƟ cularly penalƟ es), the annual interest on the use of other people’s money, unlike 
fi nes, cannot be recognized as a means of securing the performance of obligaƟ ons. AddiƟ onally, recognizing 
the annual interest as a fi ne would require applying all grounds for exempƟ on from the debtor’s responsibility: 
force majeure, the absence of criminal intent in relevant cases, etc., which fundamentally contradicts the 
generally accepted ideas regarding monetary obligaƟ ons and annual interest.

The annual interest on the non-fulfi llment (or delay) of monetary obligaƟ ons is an independent form of 
civil liability, alongside compensaƟ on for damages and the payment of fi nes. Moreover, the characterisƟ cs of 
the annual interest that disƟ nguish it as an independent form of civil liability should be sought not so much in 
the specifi cs of their calculaƟ on, proof, and applicaƟ on (as is the case with damages and fi nes), but rather in the 
very essence of the monetary obligaƟ on itself.

Money is a special object of civil rights; it is interchangeable because it is always in circulaƟ on and does 
not lose its properƟ es when used in property turnover. On the contrary, it tends to increase in value. Therefore, 
monetary obligaƟ ons exclude the impossibility of performance, and the debtor’s lack of the necessary funds 
cannot, under any circumstances, even in the presence of situaƟ ons that could be classifi ed as force majeure, 
become a reason for the debtor’s exempƟ on from liability for non-performance of monetary obligaƟ ons.

Since the basis for the terminaƟ on of a monetary obligaƟ on is generally its proper performance, the debtor 
cannot be exempted from liability for non-performance, including in cases of force majeure. Thus, the annual 
interest, as a special form of liability, should be applied to monetary obligaƟ ons with these factors in mind. This 
is the specifi city of this form of civil liability, which is manifested in the fact that, when interest is accrued for 
non-fulfi llment of monetary obligaƟ ons, it refl ects the inherent nature of these obligaƟ ons.

At the same Ɵ me, there are other general provisions that regulate responsibility in civil obligaƟ ons, 
including: debtor’s responsibility for acƟ ons of its employees; debtor’s responsibility for acƟ ons of third parƟ es; 
creditor’s fault; debtor’s delay; creditor’s delay (Civil Code ArƟ cles 400-404) – all of which are also subject to 
annual interest for non-fulfi llment (or delay) of monetary obligaƟ ons under common grounds.

At the same Ɵ me, there may be situaƟ ons where the annual interest is subject to collecƟ on from the 
debtor as an independent form of civil liability. This applies to cases where, regardless of the type of contractual 
obligaƟ on, the debtor has a delayed obligaƟ on to pay for goods delivered (provided), work performed, or services 
rendered, meaning they are liable for non-performance or delay in the execuƟ on of a monetary obligaƟ on.

The proposed approach to determining the nature of annual interest logically leads us to several general 
conclusions that have signifi cant pracƟ cal importance.

Firstly, in all cases where the Civil Code establishes liability for the violaƟ on of a non-monetary obligaƟ on, 
we are dealing with a legal sancƟ on, even though the Code may defi ne the scope and procedures for such 
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liability. Secondly, the provisions of the Civil Code that provide for liability due to non-fulfi llment or delay of 
monetary obligaƟ ons should be applied in accordance with the relevant norms of the Civil Code.

In the absence of norms that specifi cally defi ne annual interest, the legislator did not intend to recognize 
the independent liability of a monetary obligaƟ on (in the form of annual interest) in such cases. Annual interest, 
in this context, should be treated similarly to a fi ne. Furthermore, this approach is consistent with the principle 
of prohibiƟ ng the applicaƟ on of two independent measures of responsibility for the same breach of obligaƟ on.

In a situaƟ on where the creditor demands not only the payment of annual interest for the non-fulfi llment 
or improper performance of a monetary obligaƟ on, but also compensaƟ on for damages, the operaƟ on of 
this principle is evident in the compensatory nature of the interest charged by the debtor in relaƟ on to the 
recoverable losses.

In all cases involving a commercial loan (ArƟ cle 623 of the Civil Code), the debtor is required to pay interest 
at the rate of the Central Bank’s refi nancing rate for the enƟ re period of using another party’s money. The actual 
payment of the corresponding amounts is made as part of the commercial loan repayment, starƟ ng from the 
moment of delay in the performance of the monetary obligaƟ on.

Conclusion
Interest can be defi ned as a monetary gain that the debtor receives from the unjusƟ fi ed saving or use of 

the creditor’s funds. As for annual interest, the collecƟ on of interest must occur regardless of the debtor’s fault, 
due to the unjusƟ fi ed acquisiƟ on or saving of another person’s property. The basis for such a claim for interest 
is the debtor’s unlawful acƟ ons, which are manifested in the unjusƟ fi ed receipt of income from saved funds.

When it comes to the non-fulfi llment of obligaƟ ons and the related duƟ es of the debtor, which are followed 
by monetary obligaƟ ons as a form of liability, it is not just the relevance of the corresponding norms during 
payment crises that maƩ ers. On one hand, provided goods, completed work, or rendered services may remain 
unpaid, and on the other hand, dishonest sellers, contractors, and other parƟ es who receive advance payments 
from buyers and then use those funds for their own interests without fulfi lling contractual obligaƟ ons, must be 
held accountable. AŌ er all, developing and implemenƟ ng legal remedies to combat such phenomena is a task 
for exisƟ ng legislaƟ on, not the Civil Code, which is designed for stable long-term applicaƟ on.

At present, the Civil Code no longer provides for a guaranteed compensaƟ on of “minimal damage,” instead 
making it conƟ ngent on the agreement of the parƟ es. In the absence of an agreement, the creditor can only 
demand an unacceptable income in the form of interest (411). According to the established judicial pracƟ ce of 
the “deposit fi cƟ on,” money is so fl uid and versaƟ le in circulaƟ on that any unjusƟ fi ed delay naturally creates the 
right to demand income loss as unacceptable income (411). Furthermore, the aforemenƟ oned point does not 
require proof, but the amount of deposit interest does need to be proven.

If we make a brief comparaƟ ve analysis with tax legislaƟ on, we can see that the debtor is required to pay 
the state’s obligaƟ ons from any amount in their account, by seizing their property and transferring the proceeds 
to the state budget. However, as noted below, this does not apply to vulnerable individuals under ArƟ cle 45 of 
the “Enforcement Proceedings” law.

In some cases, arbitraƟ on courts have considered the interest in the use of another’s funds as a loss in 
the form of lost profi ts. However, it is diffi  cult to explain the legislator’s posiƟ on on the correlaƟ on between 
interest and loss in this case. Interest is the cost of using funds, a certain equivalent of their value in economic 
turnover, which, by its legal nature, represents a special measure in civil law. This legal responsibility cannot 
be aƩ ributed to either fi nes or damages. The collecƟ on of interest for the use of another’s funds does not 
hinder creditors’ ability to saƟ sfy claims regarding legal or enforcement proceedings. Contractual fi nes from 
the debtor, including those in the form of conƟ nuously applied penalƟ es, may not be reduced by the court on 
grounds of disproporƟ onate results.

In court decisions and enforcement documents, the amount on which interest is calculated, the amount 
of interest, and the date from which it must be calculated must be specifi ed. The specifi c amount on which 
interest will be calculated must be determined by the relevant bank on the day the court decision is actually 



   78

enforced, meaning that the amount collected according to the court decision must be deducted from the 
debtor’s account and transferred to the creditor.

Another note regarding the applicaƟ on of rules for liability for the non-fulfi llment of monetary obligaƟ ons in 
arbitraƟ on and court pracƟ ce: An excessively narrow, formal interpretaƟ on of these norms has been recognized 
as unacceptable, which was refl ected in pracƟ ce. The concept of “foreign funds” includes not only money 
owned by another person but also money designated for the contractor, which is the obligaƟ on for provided 
(sold) goods, performed work, or rendered services, even if the funds are not formally “foreign” to the debtor.

Some authors, who do not recognize the annual interest as a fi ne or damage, sƟ ll believe that the interest 
on the use of other people’s funds should belong to civil liability and represents a separate category of atypical 
(special) measures of property responsibility. Thus, Puginsky argues that, alongside fi nes and damages, “there is 
a whole range of measures for property impact, which, due to their inherent characterisƟ cs, can be disƟ nguished 
as an independent group of atypical liability measures. Specifi cally, the obligaƟ on of a party who unjusƟ fi ably 
used someone else’s money (someƟ mes property) to pay interest for the enƟ re period of use... The annual 
interest cannot be aƩ ributed to a fi ne. They aim to compensate the creditor’s loss, although they have a clear 
secondary goal – to punish the wrongdoer. The general limitaƟ on periods are used for the accrual of annual 
interest, not the shortened ones as with fi nes and penalƟ es.”

The payment of interest for the use of borrowed or other monetary obligaƟ ons is considered an addiƟ onal 
obligaƟ on based on law or agreement, the necessity of which is dictated by the characterisƟ cs of money, which 
acts as the subject of obligaƟ ons, increasing the turnover of property. It is interesƟ ng to note that the legislated 
interest rate should have been jusƟ fi ed by the condiƟ ons of the Georgian money market; in this form, the 
legalized interest, of course, is presented as the payment for the use of funds.

Before fi xing a posiƟ on regarding the nature of annual interest on the use of other people’s funds, it should 
be noted that when examining the nature of interest, it is necessary, fi rst and foremost, to act not from a 
hypotheƟ cal interest rate but from the annual percentages that have the form derived from the current civil law 
norms. It is also impossible to abstract from the generally accepted approaches of legislaƟ ve techniques based 
on the raƟ onality of the legislator’s acƟ ons. For this reason, for example, the posiƟ on of authors who aƩ ribute 
interest to the type of damage cannot be accepted apriorisƟ cally1. Determining the nature of the interest 
charged on damages (including fi nes) and establishing the rules for compensaƟ ng damages not accounted for 
by the interest is crucial. The legislator, acƟ ng reasonably, cannot deduce from the fact that interest is a form of 
damage. This also applies to numerous other provisions in the Civil Code, where the concepts of loss, interest, 
and fi nes are used as separate, independent categories (see ArƟ cles 403, 404, 625, etc.).

The annual interest for non-performance (or delay) of monetary obligaƟ ons is an independent form of civil 
liability, alongside compensaƟ on for damages and payment of fi nes. Moreover, the characterisƟ cs of annual 
interest, which diff erenƟ ate it as an independent form of civil liability, should not be sought so much in their 
calculaƟ on, evidence, and applicaƟ on specifi cs (as is the case with damages and fi nes), but in the specifi c 
subject maƩ er of the monetary obligaƟ on itself.

Money is a special object of civil rights; it is interchangeable because it is always in circulaƟ on and, 
when used in property turnover, it does not lose its properƟ es, but rather tends to grow. Therefore, monetary 
obligaƟ ons exclude the impossibility of performance, and the debtor’s lack of the necessary funds cannot, 
under any circumstances, even in the presence of events that could be qualifi ed as force majeure, serve as a 
basis for the debtor’s exempƟ on from liability for the non-performance of monetary obligaƟ ons.

1 Should we not disƟ nguish the type of damage as defi ned by the law, whether signifi cant or minor, but the damage suff ered 
by the creditor (e.g., the profi t they should have received, such as the amount they should have received from the debtor being 
“invested” in the business)?
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